An historical context
In the 1880s, in a time of economic and industrial upheaval, crime and criminality were well endowed as reflections of the uncertainties and fears of a society on the move. The feeling of economic and social "insecurity" could only be moving towards this visible pole. The Third Republic promoted values of order, stability, work and had the will to mobilize everything to have them respected. In an epoch that was inclined towards science and humanity, new methods and techniques emerged quasi-simultaneously, among them, criminology15. »16 . The criminological discourse would construct an apparatus that was an appropriate accompaniment to the political decision, expert knowledge, it would be at the foundation of many legislative or institutional measures.
The emergence of the "criminal man"
The emergence of the « criminal man »17 would make a contribution that was determinative in the elaboration of a scientific knowledge of crime. It is to Cesare Lombroso that we owe the first works on this question, with the theory of the born criminal and the idea that criminals are actually individuals who have remained behind evolution, who have not reached the stage of full humanity. Lombroso at first proposed that the criminal is a savage lost in our civilization, then likened the criminal to a moral madman and declared that criminals must be suffering from epilepsy. From this perspective, criminals were seen as having developed into a separate race, with precise structural indicators, biological or psychological, which would establish an instinctive and indelible marker. Eugenism would be part of this perspective. From among these theories, without a doubt the most revolutionary, was this shift of focus from the crime to the criminal, the illuminating of the concrete and dynamic personality of the criminal…the emergence of the criminal man, in a process where he once existed little or not at all. The French school based around Alexandre Lacassagne asserted itself by not denying the biological reality of the criminal phenomenon, but in rejecting predominance or exclusivity, and in introducing the « social » perspective. It does not accept « this fatalism or original flaw and believes that it is society that creates and prepares criminals »18. The vision of the criminal man is that of a social being whose history and formative experiences should be taken into account. Lacassagne facilitated and managed a movement that developed in parallel with that of Lombroso and which ideologically transformed the questions about the relationship of crime to society and to factors of criminality. To better understand the reality of this criminal man, he will be broken apart, dissected, divided up. Studies based on the nature, the sex or the age of the criminal will develop in abundance, to the extent that aside from the criminal act itself, the fact that it is the work of a madman, a woman or a child will directly determine the sentence and the conception it is based on.
A structuring principle of action: prevention
To understand, detect, prevent, reduce crime, respond to reactions of insecurity, to review the factors that are the source of criminality and tied to its development, seem to be among the main objectives which French criminologists aim for. To substitute prophylaxis for penalty-that is the grand idea of the criminological academy. Of all these elements, two are dominant : the interest focused on the child19 and the emergence of the idea of prevention. A very widely held idea was that the small child thief would grow into a much larger criminal, and that the struggle against crime would have to begin at the youngest possible age, the time when the growing child would be the most easily influenced, thus susceptible to negative and positive influences. In the 19th century, there was an increase in every type of discourse having to do with the child, especially the impoverished child. This reflected both the belief that the destitute or abandoned child had a criminal potential and would be transformed into a serious criminal, and the hope that childhood would be a favorable time for intervention, offering the possibility of an effective fight against any deviance. We dread the idea of the maturing of a young criminal who risks becoming an all the more redoubtable one because his misdeeds began at an earlier age. Such a discourse developed in spite of the scientific basis it tried to adopt.The idea of childhood at risk would besiege charitable societies and represented the concretization of a discourse that demanded post-educational action. Today, the debates about the precociousness of young criminals do not direct attention to the age of the offender. It is the nature and seriousness of the offence that is given priority in order to determine the punishment to be imposed. The 19th century created an education-related logic in a broad sense, if we consider the correctional or prison colonies which in 1927 had become by choice of the prison administration, « closed correctional facilities», through the very early establishment of charitable societies. The law of February 2, 1945, promulgated after Liberation Day, emphasizing the educational potential of the young delinquent and creating in its stride, the 1st of September, 1945, the direction of closed corrections, seemed to convey a definite answer to the question that went very far back in history : is the young delinquent more of a child deserving punishment or a child victim of society, one to protect, to educate ? The actual penal policy seemed to favor the first option. Facilitating this ideal of protection, we will witness the emergence of a different element within legal and medical thought, even if not new, still innovative : prevention. To warn, to predict, requires a knowledge, one based on arguments that are solid, scientific, rational, which alone will justify intervention and preventive action. It is thus criminology, a young knowledge, still at the stage of a theoretical stammerer, but made up of experts or some considered as such, which would form the basis for the preventive approach. The analyses essentially recall, through the eventuality of crime, what is necessary for a sane society, one that is solid, ordered. Henceforth, in the name of a possible risk or a danger, preventive action, based on a legitimate scientific discourse, would have the power of implementation, would be more accepted, more acceptable than a repressive intervention. Today, the principle of precaution, and the debates surrounding its usage20, have in some ways replaced or substituted for the idea of prevention, or more precisely, enriched and expanded it. One element is determinative both in the discourse and the choices which would be made visible through the legislation : the character of dangerousness. This idea is completely implicit in the writings and the measures, whether it is about the child, (delinquent or not), the criminal, the foreigner.
Dangerousness, the operational character of the knowledge and the penal policies Closely connected to the idea of prevention, the notions of danger, dangerous state, dangerousness emerge : a commonplace concept for psychiatry in the 19th century, but new for criminology, where it would impose itself, brought by Garofolo, with Italian positivism under the name of « temibility »21. Little by little, there would be an enlargement of the object to be « investigated » and the personality, the milieu, then the situation, would be seen as dangerous. We would no longer focus on the individual himself, with the objective of treating him, correcting him, punishing him, but would seek to act upon the factors able to oppose him, to corrupt him. It would be enough to show a character that reflects or approaches these factors seen as criminogenic, for him to become a suspect. This manufacturing of risk factors would serve as a reference and lead to new modalities of intervention22. Dangerousness had two levels. It referred to people who lived the situation and to the dominant group that experienced it as a threat to its own interests. This was a paradoxical idea because it involved both the assertion of a subject's specific character, and a simple probability, a random datum, because the proof of the danger could not be confirmed until the crime had effectively been committed. Dangerousness was thus characterized by a significant arbitrariness, a doubtful scienticity, but would remain a legitimizing instrument. The desired objective was to anticipate, to prevent the emergence of an undesirable event. All of the ideas and methods shared this objective : from a simple surveillance to the most direct intervention.
In the name of prevention : exclusion
Republican governmental practice in the penal domain mimics practice in the political domain, a compromise among different logics. The stakes raised by the examination of the penal laws exceed the legal level and reveal the foundations of a young Republic in the making. The advent of the Third Republic marked for the first time the durable and constitutional implementation of values derived from the Revolution. The republican opportunists in power were committed to the safeguarding of law and order. The phenomenon that disturbed them more than any other was the rise in recidivism and petty crime, the multiplication of the number of « habitual offenders » who seemed to lapse inexorably into vice and corruption. These recidivists, whether thieves, fraud artists or simple vagabonds, were, for this republican society, a real danger. Recidivism led to the questioning of all aspects of penal justice (legislation, the prison system, the police…)23 and of social arrangements (poverty, vagabondage…). The Third Republic inherited a phenomenon and an echo from the past. The echo posed the question in terms of the reform of the penal system and strongly questioned prison as well as the apparatus that accompanied it. For many, the problem of recidivism, originally limited to just the tribunal, had become a social issue in its own right. There was a real fear of the thief, the criminal, but more still, of the person who combined these crimes and repeated them : the recidivist. Furthermore, a character of incorrigibility and incurability was seen in the vagabond24. Recidivism was condemned as the largest sore point of the prison system, the ultimate proof of its inability to fulfill three functions assigned to the penal justice system : to correct the guilty, repair social disorder, and set an example. On May 27, 1885, the republicans would adopt a law condemning multirecidivists to transportation for life to Guyana or New Caledonia, in such a way that even when freed, the ex-convict could not return to « contaminate » the national body politic. The punishment was not proportional anymore because it was applied not just to the simple offence, but also to the intention of its perpetrator26. This measure introduced the idea of temibility into legal thinking. We judge the individual, not based on what he has done, but rather on the basis of what he is and what he has been found to be capable of doing and, if his condition is dangerous, he is condemned to transportation as a measure of social protection. As early as 1878, Charles Lucas27 had severely criticized transportation. The idea of incorrigibility and its legal consequences were put forward. The Italian criminologists (led by C. Lombroso), and the French ones (with A. Lacassagne and G.Tarde) had a lively debate regarding these issues, but the reports presented28 during the congresses did not resolve matters. J. Leveille, professor in the faculty of law in Paris, asserted that in his mind, there were offendors who could not be corrected by punishment, which could be seen in the frequency of relapses within a limited period. For him, incorrigibility marked the habitual criminal against whom society had to protect itself by punishing not the most recent act but the behavior in its entirety. The bill which would be examined was a revision into a single text of different bills introduced early in 188229. It nevertheless retained the name of the one asked by Gambetta in November of 1881 to prepare a bill relating to transportation30: Waldeck-Rousseau31. The latter promoted the necessity of a law against recidivists and not one in their favor. It was very firm on the principle that recidivists were perverse, requiring special measures, exceptional ones like transportation, measures approved by public opinion32. In parallel with the idea of a criminal determinism, the conception of a criterion of incorrigibility removed any idea of sanction, correction, reintegration. This viewpoint would be debated and strongly contested by, among others, Clemenceau33. The legislator did not wish to punish only the penal relapse, but rather the incorrigibility, the irreducibility, or even the « criterion of perversity »34. In spite of the vehement opposition of several deputies, among others, Clemenceau, on February 13, 1885, 198 out 218 senators voted to adopt the law, with only 20 voting against. The law of 1885 as well as the national debate that preceded its adoption were at the very heart of the structure that would lead to the creation of a modern welfare state. It marked a decisive progress in this process that would see the republican democracy integrating social, solidarist, preventive and repressive dimensions which have, with certain inflections, been retained to this day. It thus remains to be understood why such legislation, which completely overturned conceptions which had to that point been dominant, was passed in France at that moment, in what conditions and under what pressures. In France, since the middle of the 19th century, the formation of the penal question as a societal problem led to the questioning of the stakes that characterized it, and the strategies of the actors that participated in its assertion. This social question seemed to be a construct in which factual data such as the industrialization dynamic, urbanization and proletarianization combined closely with social representations, mobilized and articulated around projects that were strategic, specific and identifiable. At the same time, a law was adopted relating to preventive means for combatting recidivism ; whether it was seeking to complement the other or just embody logics connected to the principles of republican action, this law of August 14, 1885 did not aim at exclusion but rather parole, patronage and rehabilitation. This law on the attenuation of punishments was added to the legislative arsenal against recidivists and the logic of this last law tempered the severity of transportation. Far from excluding each other, the guiding ideas of these two bills are associated and reveal each other35. Thus we observe two legislative conceptions that are distinct but free of mutual contradiction. Nevertheless, they proceed from two different principles (exile and reintegration) but in the end pursue the same objective : to eradicate recidivism. The law of May 27 was an emergency law, that of August 14 a law of foresight. Recidivism, or rather the fear of recidivism, revealed in an exemplary and extreme fashion the conceptions that are both opposed and complementary but which initiated penal policies. Not all penal reforms are built in this way but were inspired by these double logics which were not necessarily to be seen as a paradox of the republic, but as one of its traits, one of its specificities36. We have the image of the great republican laws enacted in the 1880s, and in the same period the law of May 27, 1885 (attenuated by the law of August 14) would be chosen. The security aspect of the law, its very great severity, its obligatory character, bring it into the list of the great repressive laws that France has known. The law of May 27, 1885 united practically all of the republicans around it and allowed the left to regroup around the government. It was not only the fruit of some republicans to the disadvantage of the electorate, it was embedded in a logic of thought that developed little by little over the course of the century. It was a republican law in which the terms « prevention », « public security », « social preservation » returned constantly in the comments of speakers of the left as of the right. In a sense, we have here a eugenist law, having as a goal the prevention of the multiplication of undesirables as well as their exclusion and elimination from the metropolitan ground. To block all the possible erruptions of danger was an idea of the end of the 19th century, and the implication of this was the sterilization of criminals, something suggested by the eugenist temptation37.
The eugenist temptation?
Eugenism had its origins in the thought of English mathematician Francis Galton, who in his 1869 foundation work, Hereditary Genius, posed the idea of the heredity of political power in British society38. He deduced the existence of a biological superiority in the ruling classes, a superiority that was transmitted from generation to generation. As a result, in 1883 he decided to found eugenism, which etymologically, was the « science of noble births » and whose purpose was to allow for the improvement of the English race by a study of the laws of heredity39. We assist then at the birth of a curious hybrid, the association of a coherent ideological doctrine with the beginnings of a science of heredity. The theories of Galton quickly took flight, emigrating to the United States of America where they inspired many imitators40. It would take until the end of the second world war to see the influence of these theories flowing back. What was this new science actually proposing ? To improve the physical, mental and social qualities of the generations to come, to combat the degeneration of the white races by massive means, to eliminate undesirables, parasites living off the elites and to dedicate and channel funds for the benefit of selected couples and their offspring41. The eugenism of Galton and his developments around the world played a major role in the construction of genetic knowledge. In the early 20th century, the United States experienced a veritable popular craze for eugenism, from the academic world to the popular classes. The Americans were the first to translate eugenist theories into public policies, voting for a law that restricted immigration in 1924 and implemented eugenist sterilizations from the 1920s. The United States thus seemed to have cultivated a privileged relationship with eugenism, a dangerous liaison born with the century. It was from this perspective that it would become possible to envisage the sterilization and castration of criminals. Human sterilization, in other words, the intentional suppression of the power to reproduce, is the eugenic measure par excellence. On the scientific level, the question is intimately connected to the notion of heredity. Scientific knowledge regarding the transmission of characteristics is the only one that can delimit the range of action for sterilization and the justification for its application, to « abnormals », dangerous criminals.This intervention would arouse different reactions. The United States of America was seduced, and was the most innovative42. In the 1900s, we see several enthusiastic articles43 about sterilization. « Every one knows that to obtain beautiful, well raised animals, the breeders start with selection, the search for perfect producers, without vice or defect, whereas they reject, they sacrifice the defective individual »44. Director of the prison anthropology service in Brussels, author of many criminological studies, Dr. Vervaeck was profoundly committed to the sterilization of criminals45. His arguments contain an impressive condensation of all the eugenist ideas of the time. The observation that the « multiplication » of abnormal degenerates and idiots in society is to the detriment of « healthy, strong and well balanced social units » begins the article. « It is necessary to go beyond a simple scientific propaganda, beyond a dry preventive education, a repression which focuses with equal firmness on the crime of moral contamination by the book and the image and public assaults against mores. We must reach to the source of these degeneracies that threaten modern societies, facilitating more widely the unions between strong and intelligent subjects while avoiding too much concern for the protection of the weak and the abnormal. ». For Vervaeck, the State « has the moral right to pursue the physical and mental improvement of the race, and this is both in the general interest and in the interest of individuals. On the other hand, the State has the right to avoid the burdens and dangers for society that are represented by the abnormal, the stupid, the dangerous of any kind that we can, except in rare cases, subsume in the group of mental defectives »46. The State has the complete right to impose upon doctors and others with responsibility declarations relating to « dangerous » cases. That would not encroach upon individual freedom, it would be a normal obligation. Faced with « the criminal », the State has the right to punish. Finally, « if all the means of education and prevention had to remain powerless to prevent some abnormal and diseased people from remaining a serious danger to society and for their descendants, it would be necessary to not hesitate in eliminating them for an unlimited term of social life, but on condition that their segregation is humane,scientific, disconnected from any penal preoccupation, inspired above all by a desire to care for them, to improve them, and the the goal to be returned to freedom, if possible » 47. This was expressed in 1926 by Dr. Vervaeck, who was close to Binet-Sanglé who had proposed « the creation of an institute of euthanasia where mental defectives, exhausted by life would be anesthetized to death with the help of protoxide of azote or laughing gas »48. France, in spite of the writings of Gobineau49 or Vacher de Lapouge50, « resisted » these practices. No legislation or any application of this practice, ever saw the light of day in France. But we know that the scientific or university milieus were not « hostile » to these ideas51. The French movement, in general, remained discreet, prudent and attentive at the end of the 19th century, when eugenism had penetrated and fascinated the learned world. What were the criteria (biological, social, scientific…) that qualified subjects for the application of eugenist measures ? What tests, what experiments, what observations would allow one to assert that a mental deficiency had reached a point where it had become a social nuisance ? The eugenists themselves were worried because sterilization could prevent the births of superior men : geniuses, savants, whom the accidents of hereditary transmission could cause to emerge through the reproductions of mental defectives or sick people. We find here the argument of Cesare Lombroso to the effect that genius and madness52 can have a common origin. Sterilization of criminals as a social defense thus posed many questions53.
Eugenism, ideology of normality
Eugenism at the beginning of the 19th century was obsessed with the idea of degeneration. Engrafted onto philosophies of decadence, the idea of a generalized moral decay, a symptom of a pathological degradation of modern society persuaded progressively more minds. If eugenism spoke to us ceaselessly of progress, of the improvement of the human race, it was not through any affiliation with the historical optimism of a Condorcet, but rather by a voluntarist reaction, through the desire to summon a historical condemnation of biological decay. Thus, for the eugenists, this degeneration was first of all the consequence of the mixing of the races but also of the social classes. Indeed, for the eugenists, the weak in spirit, that is to say, the whole collection of poor people, social deviants, alcoholics, prostitutes, slum dwellers and recent immigrants, rot the social body through their galloping fertility and the heredity of their social deviances. The existence of races, made up of biologically distinct human categories, was, at that time, obvious. The eugenists were largely inspired by then fashionable racial typologies in their enterprise of differentiating between desirables and undesirables. However, the clearly anti-rascist positions taken by anglo-saxon eugenists committed to the left, pushed certain authors, such as PierreAndré Taguieff, to declare that rascism was not an essential element of eugenism54. Eugenism, unburdened of this terrible suspicion, would become morally safe and thus acceptable. We can thus affiliate this current of thought with the theories of the European school of anthroposociology which, through anthropomorphic studies, sought to demonstrate that the superior and inferior layers of the European populations were related to different ethnic types55. We can well see here that eugenism was at its source nourished by a normative project of society that rejected all otherness. The principle drive of this project was the rascism that was intrinsic to eugenism and which established a model, a norm that condemned any deviant person, whether physically, morally or socially, to be designated as inferior. This inferiority derived from their abnormality, from their humanity presented as truncated, partial. The figure of the abnormal person in the 19th century traced its roots to the medieval figure of the monster. « The abnormal will long remain something like a pale monster »56. This abnormal is thus an unfinished human being, a mix of humanity and inhumanity. We thus use a full strategy of differentiation in order to mark the biological inferiority of all those who deviate from the norm. Thus justifying an inequality in rights between individuals, the eugenists asked for a monopoly of power that could assure the continuance of a social norm defined according to their own image. And there resides one of the essential faults of eugenism : its faith in the existence of a model for human perfection. Once the deviance is identified, it becomes necessary to correct it. This identification could not avoid continuation because, as analyzed by Canguihem, normality is not a passive concept57. The second phase, therefore, is that of correction. But this normalization, because of the irreducibility of the biological heritage to any environmental influence, was for the eugenists, doomed to failure. Being unable to practice this return to normality, it was necessary to prevent the transmission and propagation of these deleterious traits. It is therefore possible to envisage eugenism as the continuation of the long disciplinary enterprise of power that allowed for the imposition of a social norm no longer by physical coercion but by an apprenticeship at the youngest age and a progressive interiorization of this norm. Thanks to this subtle mechanism of social control the individual becomes « something that we fabricate »58. Eugenism attempts to invert the order of creation, seeking to model human nature in order to discipline thought. But this forgets that eugenism is also the product of humans. Deterministic conceptions, based on the theories of heredity and admitting the existence of a kind of hereditary transmission of a dangerous state, would thus justify themselves. During the intense legislative activity of the 1880s, two tendencies seemed important : the first, connected to the development of the protection of childhood with the implementation of a protective legislation corresponding to an ideology of protection appropriate to this period 59; the second connected to the will to efficiency, with different principles which had not only the objective of correcting but also of punishing, eradicating. The major objective of eugenism was the eradication of all social deviance. For the eugenists, this purification of society was to occurr through the reproduction of desirables (positive eugenism) and the disappearance of undesirables (negative eugenism). « Eugenic action is an intervention : it can only be realized by the appeal to the authority of a State planner, only capable of controlling the mechanisms of reproduction »60.
8. Legislating on dangerousness: the State, the law, recidivism and the citizen Transportation had to terrify recidivists. And yet, its onerous execution, and the perverse effects of the judge's obligation to impose it, were direct causes of its failure. The elimination of recidivists was seen as insurance against a social disaster, the different protagonists disagreeing only on the method to use. The debate concerning transportation was the occasion for republicans to call for a coming together of social classes around the figure of the recidivist. Here the political ideology and penal justice were joined. Transportation was thus embedded in a double alternative : prevention and exclusion on the one hand, correction and repression on the other. The assertion of the new republican political order was based in large part on the conception of a system of legal regulation that sought to safeguard the liberal principles of the regime as well as the social peace. This conception of law as a barrier against « barbarism » seemed to induce the Republic to translate the danger it confronted in legal terms, not only to punish that which it considered a crime but also to symbolically regulate a group. This use of the law seemed to take on some interesting meanings. Indeed, aside from the need to normalize a group, we can wonder in what way can the law represent in such circumstances, a powerful symbolic tool for a regime whose foundations remained fragile. The law, the very base of the republican political link, appeared to be the only alternative to the deficiencies of the social pact damaged by different problems that had come to light earlier.
The involvement of the politic apparatus, particularly by means of the conception of the law, thus appeared as the translation of major social stakes and of struggles for power or influence61. In any case, the final choice that the law makes between different projects is never neutral and ends in a compromise solution which materializes the force and power of different actors, that is to say their capacity to make themselves heard, to influence and to institutionalize their interests on the political scene but also to render them representative and legitimate. Beyond a potential or real efficiency, we can from that point wonder today about the emergence of different bills, such as the biometric identity card, the will to screen for behavioral disorders in childhood, the DNA tests which verify the kinship of candidates for immigration in the context of family reunification, or the wearing of an electronic bracelet which allows one to avoid commiting a crime through a continuing surveillance. In the 19th century, as today, it is in relation to the body, and its different elements, its measure, its marks, its sex, its nature, its soul, that fear and also fascination crystalize. We try to decode it, we try to bend it, we try to master it. Eugenism was presented as a total and absolute guarantee for the mastery of the individual, from his birth to his death and, by that, of the continuation of the « brave new world ». There was the will to render the spirits docile by influencing the bodies, what Foucault called « political anatomy » and which would have evolved with the complicity of biology into a « political genetics »62. Is a eugenist temptation still there ? Will we fall from a justice of freedom towards a justice of security ? Whereas the men of the 19th century had scientific innocence, the stammering of the discoverers, the men of the 21st century will not be able to claim ignorance, the misunderstanding of the perverse effects of measures which discriminate and anchor in law things which can be diverted from their original purpose63. Legislative measures, regulations, bills that are implemented, in statistics or in debates these last months in France, in the context of the struggle against recidivists, or the struggle against clandestine immigrants reveal the ambivalence64 of a power confronted by the eminently political issue of security and so resuscitates a memory in some way buried by an institution. They reactivate the stammerings, the experiments, the orientations familiar to the Third Republic, and we don't know whether these things were witnesses to its inventiveness or…its impotence ! Bibliography Binet-Sangle. 
